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PER  DUVVURU RL REDDY, JUDICIAL MEMBER:   
   

This appeal filed by the assessee is directed against the order of the ld. 

Commissioner of Income Tax (Appeals) 16, Chennai dated 01.08.2017 

relevant to the assessment year 2014-15. The ground raised by the assessee 

is that the ld. CIT(A) has erred in confirming the assessment of treating the 

management fee of ₹.1,65,77,213/- as “fee for included services”. 

Alternatively, the assessee has pleaded that the said payment do not fall 

within the definition of FIS and by virtue of section 90(2) of the Act, the same 

was not taxable in India. 
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2.  Brief facts of the case are that the assessee the assessee filed its 

return of income on 29.11.2014 declaring NIL income. The Assessing Officer 

completed the assessment under section 143(3) r.w.s. 144C(4) of the Income 

Tax Act, 1961 [“Act” in short] by treating ₹.1,65,77,210/- as “fee for included 

services” and brought to tax.  

 
3. The assessee carried the matter in appeal before the ld. CIT(A). After 

considering the submissions of the assessee, the ld. CIT(A) confirmed the 

addition.   

 
4. On being aggrieved, the assessee is in appeal before the Tribunal. The 

ld. Counsel for the assessee has submitted that the assessee has rendered 

only managerial services in assisting purchase and manufacturing and 

assistance on research and development. It was further submitted that the 

said services did not ‘make available’ the technical knowledge warranting it to 

be taxed under “fee for included services” and prayed for deleting the 

addition. The alternative prayer made by ld. Counsel is that the said payment 

do not fall within the definition of FIS and by virtue of section 90(2) of the Act, 

the same was not taxable in India. On the other hand, the ld. DR strongly 

supported the orders of authorities below.  

 
5.  We have heard both sides, perused the materials available on record 

and gone through the orders of authorities below. The AVO Carbon group 
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company is engaged in the business of design, manufacturing and 

distribution of carbon brushes of brush assembly for the automotive and 

consumer goods. The non-resident company entered in to a service 

agreement with AVO Carbon India Pvt. Ltd., being its subsidiary. During the 

relevant assessment year, the group companies received an amount of ₹. 

4,01,46,424/- as management fees from his subsidiary company in India 

AVO Carbon India Pvt. Ltd. and the same was claimed as exempt under the 

article 12 of DTAA between India and US. The Assessing Officer has 

examined the service agreement between the two companies, wherein, it 

was found that the company had made available technical knowledge, 

experience, skill, knowhow etc. The assessee company contended that the 

AVO Carbon group company operates worldwide through its network of 

subsidiaries which share its infrastructure to gain economize of scale, get 

better prices and reasonable cost between the group of entities. Though the 

assessee contends that it is a managerial service, but the authorities below 

have observed from the service agreement that the technical knowledge was 

made available to the holding company, which was used and utilized by the 

Indian Company for its benefit. Moreover, the advice and assistants on 

research and development clearly amounts to providing of make available 

technical knowledge. As per Article 12(4) of the DTAA, it is clear and 

absolute that the payment that the company has received was “fee for 

included services”. To claim that the said payment was a managerial service, 
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the assessee has not furnished any detailed, the nature of services that are 

included under managerial services along with details invoices. In view of the 

above and to give one more opportunity, we remit the matter back to the file 

of the Assessing Officer to consider the submissions, if any, and decide the 

issue in accordance with law after allowing an opportunity of being heard to 

the assessee.  

 
6.  Beyond the scope of Article 12 of the DTAA and in violation of the said 

article, in which taxing clauses were absolutely given, nothing is provided 

under section 90(2) of the Act to ignore the DTAA and consider to allow any 

claim of the assessee. Thus, the alternative plea raised by the assessee 

stands dismissed.  

 
7. In the result, the appeal filed by the assessee is partly allowed for 

statistical purposes.    

Order pronounced on the 18th September, 2018 at Chennai. 
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